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1. What is the process for contesting a Will? 
Although there is some authority to suggest that the validity of a Will may be 
challenged before the person who made the Will (the “testator”) has died, the Will 
challenge process traditionally commences after the testator has died and the 
contents of the Will have been revealed.  
 
In Ontario, there are several grounds on which to contest the validity of a  
Will, including: 

 Lack of Capacity: a claim that the testator lacked testamentary capacity at the time 
 he or she signed the Will. The argument would be that, due to cognitive issues, the 
 testator did not appreciate and understand the nature and effect of the Will, the 
 amount and/or location of their assets, or that the testator did not appreciate the 
 potential legal and moral claims that might be brought against their estate. 

 Undue Influence: a claim that the testator was unduly influenced by a person or 
 persons to make their Will in a certain way such that the Will does not reflect the 
 testator’s true wishes but instead reflects the wishes of a third party. There may be 
 suspicious circumstances which may support this claim: a new person is benefited 
 in the Will who previously was not a beneficiary or that person is a new 
 acquaintance of the testator, a relationship of vulnerability or power over the 
 testator, or the testator was vulnerable to influence due to illness or reliance on  
 that person. 

 Improper Execution: The Succession Law Reform Act requires that certain 
 formalities be adhered to in the execution of the Will, failing which the Will may be 
 declared invalid. For example, the Succession Law Reform Act speaks to 
 requirement that the Will be signed by the testator or by some other person in the 
 testator’s presence and at the direction of the testator, that the Will be signed in the  
 presence of two or more attesting witnesses present at the same time, and that two 
 or more of the witnesses subscribe the Will in the presence of the testator. 

Depending on the stage of the estate administration process, there are several ways to 
commence a Will challenge: 



1. If the Certificate of Appointment of Estate Trustee has not yet been issued by
the Court (the Will has not been “probated”), any one who appears to have a
financial interest in the estate may file a document known as a “Notice of
Objection” which will briefly sets out the grounds on which the challenger
objector believes the Will is invalid. This document be filed in the jurisdiction
where the testator was resident when they died. If at any point, someone files
the probate application, the objection will block a Certificate of Appointment
of Estate Trustee from being issued until the objection is dealt with through a
process outlined in Ontario’s Rules of Civil Procedure;

2. If no one is applying for the Certificate of Appointment, or if the Certificate
of Appointment has already been issued to an executor named in the
impugned Will, any person who appears to have a financial interest in the in
the estate can bring an application to the Court concerning the validity of the
Will. In doing so, that person may ask that the Certificate of Appointment
be returned to the Court until the issue concerning the validity of the Will has
been resolved.

If the objection is not otherwise resolved, either of these two processes will result in 
what’s known as an Application or Motion for Directions before the Court. The result 
of this will be the Court setting out the directions to guide the litigation over the Will, 
including what issues need to be decided, who the parties to the litigation should be, 
and other procedural steps that should be taken.  

The person bringing the Will challenge must be able to show some minimal evidentiary 
basis for the challenge at the outset of the litigation. This concept is explored in this 
Siskinds blog authored by lawyer, Leanne Kuchynski:  
https://www.siskinds.com/will-challenges-must-have-minimal-evidentiary-basis/  

There may also be the grounds for a surviving spouse or dependent to bring a claim for 
dependent’s relief or equalization of property (married spouses only). These types of 
claims are outlined in this Siskinds blog authored by lawyer, John Morrissey:  
https://www.siskinds.com/dependant-support-claims/
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2. How could Claire have a new POA and Wills drawn  
up by a new lawyer without the daughters being  
notified first? 
 
The signing of a new Power of Attorney will revoke any prior Power of Attorney 
document and a person may make new Powers of Attorney at any time while they are 
still capable. In the process of taking instructions, the lawyer should ask questions 
to ensure that they believe their client has the requisite capacity to give a Power of 
Attorney. Although a person may be incapable of managing their own property or 
health care decisions, that same person may still be capable of deciding who they want 
to be their attorney and they may still be capable of making Powers of Attorney.
A prudent lawyer will ensure that he or she meets with their client alone in privacy and 
take instructions only from that client. In our composite case study, we did not provide 
a lot of detail about the meeting with the fictional Windsor lawyer, however there are a 
number of reasons why a lawyer might end up preparing Powers of Attorney for a client 
who is incapable. In fact, this happens often. The following are provided as possible 
examples: 

 •  There is a presumption of capacity applied in the law. That is, adults are 
  entitled to be presumed capable. A new lawyer may be approaching their 
  client from that perspective. Lawyers have a duty to determine if the client 
  providing them with instructions have capacity, which sometimes can be 
  difficult to ascertain in the course of a few meetings, especially if those 
  meetings are short or are virtual in nature; 

 •  A client with a cognitive impairment might be able to present well during the  
  meeting when the lawyer is taking instructions such that the lawyer has no 
  concerns regarding capacity. This is especially so if the meeting is short and 
  the lawyer does not ask enough probing questions, or if the client is able to 
  adequately answer those questions. The lawyer may feel satisfied that the 
  client is capable even if that is not the case.  

 •  The lawyer was not given the full picture of circumstances. For example, if 
  the fictional Windsor lawyer was not told of Gloria’s diagnosis or was not told 
  of the existing capacity assessment and Gloria presented well during her  
  interactions with the lawyer, the lawyer may not have any concerns; 
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• The lawyer may not have been told about the existing Powers of Attorney
(not the case in our example, as the lawyer did send the new POAs to the
daughters, but this is something that often happens when there are warring
family members);

• It can be difficult to determine if there is undue influence at play. The
lawyer should take the basic steps of making sure that they meet with Gloria
alone and confirm that Gloria has not been influenced by anyone, but if Gloria
has been otherwise convinced to make the changes by Claire such that she
believes that it is the right thing to do, it might be difficult for the lawyer to
determine the level of Claire’s influence.

A Siskinds blog post authored by lawyer, Laura Geddes, outlines the various capacities 
for making a Power of Attorney, which can be accessed by clicking the following link: 
https://www.siskinds.com/capacity-and-powers-of-attorney/ 

3. What are the steps to start a Court process to
challenge a POA?
The proper process will depend on the basis for the challenge and who is bringing the 
challenge. There are three (3) main grounds on which to challenge the validity of a 
Power of Attorney document: 

1. Lack of capacity: The claim would be that the grantor does not have the
requisite legal capacity to give a power of attorney based on the legal tests
outlined in the Substitute decisions Act;

2. Undue influence: The claim would be that the grantor was unduly influenced
into making a power of attorney that does not truly reflect their wishes;

3. Lack of due execution: The claim would be that the grantor’s signature or
the witnesses’ signatures were forged, there was only one (1) witness as
opposed to two (2), and/or that the witnesses were not present with the
grantor executed the document.
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If the underlying Power of Attorney document may not be valid, for example due to a 
lack of capacity at the time the document was signed, then typically an application 
would be commenced seeking a declaration of the invalidity of the document along 
with an application to have someone appointed as the guardian of property and of the 
person of the incapable person.  

If it appears that the attorney is not complying with his or her duties, but there is no 
question as to whether the underlying documents were validly made, it is open to 
a concerned family member or friend to start a Court application seeking an order 
requiring the attorney to comply with certain duties, such as consulting with supportive 
family members or fostering family relationships. If the conduct of the attorney is so 
egregious that the attorney should no longer be permitted to act, the applicant may 
also ask the Court for the removal of that attorney so that a substitute attorney named 
in the document may act. If there is no substitute attorney named in the document, or 
if the substitute attorney is unwilling or unable to act, it may be necessary for the party 
seeking the attorney’s removal to also seek an Order for guardianship of the incapable 
person who he or she is trying to protect. 

If the concern is that the attorney for property is mismanaging the person’s funds, an 
application may be brought seeking to have the attorney pass their accounts before 
the court. Only the grantor (or if they are incapable, their attorney for personal care), 
a dependent of the grantor, the Public Guardian and Trustee, the Children’s Lawyer, 
or a judgment creditor of the grantor, have the right to seek a passing of accounts. 
However, any other person can seek permission from the Court to have the attorney 
pass their accounts, though that person will require convincing evidence of the existing 
attorney’s mismanagement of funds to support such a request.   

If the attorney for property is required to pass their accounts, they will have to 
justify their dealings with the incapable person’s property. The Court has a variety of 
remedies at its disposal on a passing of accounts. For example, it may order that the 
power of attorney be terminated and that the attorney be liable for and return any 
monies for which he or she cannot account for. 

Removing an attorney is a difficult and costly process. The Courts do not want to 
interfere with a person’s right to choose their own substitute decision maker. There 
must be compelling evidence of misconduct or neglect on the part of the attorney and 
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it must be shown that the best interests of the incapable person are not being met 
by the attorney. If the allegation is that the underlying Power of Attorney document 
was not validly made due to a lack of capacity, there must be sufficient evidence put 
forward that the grantor was not capable at the time the document was signed. If there 
is potential misconduct by the attorney, a good place to start would be through the 
investigation unit of the Public Guardian and Trustee.  
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